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Me? TTcf w^ra 
(fgiqrdt f^TPT) 

^ ■ferft, 14 2006 

epr.srr. io98(3t).—sri rztt PiHlcifeci 3n^?r $ te wiflra 

^rraT f:- arte 


quite % aft ate jraftr “qrar irt ^ % ai^te 103 ^ ^ (9 

% 3WR teft ftteT te, 3TOR te> ^ 3#tel?r tecIT % ftft*T ft 

cite 18 Rf, 2006 ^niteT SRJcT ^ t; 

• • 

3fa 3xn W ^ 3mt ^ M f^TT t* ft? 19-TmM OTSfr ^ 
w % ^t-iwer % f^T w h fefrr sfimrc % 

'3T^T wft % W <qTcT ^ WeT «TT ^eTF 3 *fqrR 

t ^ ^ itoth % 102 % ^ (i) % fa) % 

fo?# jm % Tiler mi-4cii 3#w4W*;k t; 

3TTC TI^rfcT IRT cTFTRsT 1 SJT, 2006 103 % T33 (2) % 3T#{ 

^ OT W 5FFT % ®nt 7T ftcJTcFf 3#T m ^TFIT ^ eft % qRT tflPf^T 

3¥#r ^FvRlT (#^ W) #R % 102 % WZ (1) % (X) X 

XSK 7^ ^ TFT % feR ft#fT FT m t *JT ^FT; 


2159 Ci i/2006 


(1) 






THE GAZETTE OF INDIA : EXTRAORDIN ARY 


{Part II—Sj. 


. 1(11 


3TR FrafcH 3#I T 3TTTT TFT (TEW STTT) ^ ET t fc Wfo TWT TT 

WT T WT f3[ #RTfF TEnETT Wf TT 3#Tm FRFrfI TT W, TT H3TWTT PttSdl T 7 
TTTTT I, TWIT % 37^#^ 103 % ^ (1) % T^fFT ZTTW % 7W W ^ITT TT WnT f 

4T TWIT gTCT TfHW W fWT TT TTTcFT F 3TR jt WTFT TTW WW T 

WT TRT f; 

37rf: ; W £ 3TT^ Eo To 3T5|eT Ten ~T, TRn TT TWTr. tfe^TT T Ww )03 % 
^ (1) % 3T4r ^ ^tT WW Tl #T Wf |q f w !qHW TTnT f IT TRTOf T $ 
aqtaswr ‘WT tt TrR #^^#1 i 


■^nt, 2006 


w tt Twfn 


[TT. T. ET.-j 1026( 16)/2006-#T. 11] 
TR.%. TO{fd'J|, TE]TT TiTO ET tTTTf WET 

toittst 

w Mein arnfm 


P^clIrM Tn 

amtefj ^ ffeft-i 10001 


2006 Tf *TTTOT U 88 

f ETTT <&TlftmE ^ 103(2) ^ 3T#T HITT eft Yl^fti T f^El] 

l^T: TO efr TTf^TFT STJTfc 102(l)(^T) <£ 3T^E aft*?# NhYPrTI TT^t ^ TT W 
TW T^T ^ teW f^ToT 1 


7R 


TO WT c£ xflf^ETE ^ 103(2) <& aisfrd TO <& XI^Mlcf ^ eTtfftl 1 W 2006 TO 

fE^T t fW<E gTE ETTO T TftEH T 3EJW 102 (1) (T) T 3t#T sMt TfTlT TOft NREe TT1T TOI 
TOT gft 3TfTrf2RT Pw£dl ^ 5T?E T TOE 3 Mdd STRTTT TO TOft Ef t 1 
2. TO^TO E?E TO E> Ttf^TOT efr TJt&E 102 efr (l) ^ TOW (e) ^ 3f#d eflTOHET <^T 


TOTOT Tl TO* ^ f^T 2006 3 ET TO - MTO ^f 19-TOE^?r TOT^lE ^ effWT T 
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feTR fftdflftd ftfaftt RftfftRT RTfcft Rft 3TfftRjfftd pR&Tl R> m Rft TOft ^ ftfftRRT ft 3 T ffc&c; 103(l) 
ft 3T#T ft Rft dRluift) <£ sft 3tW 5RTO “RTRT” gRT TR^R Rft R^ dift^ 18 2006 

ftt RlfftfR ^ TORT TOT SIT I Rfft ft RF RRftR ft t fft TOT TO- fftftTO ft fftR RTRTRRT W^R 
RRct TOR ftftlcft ^ftpTRT Rtft ft RePPl 3TTfftRR ft TOST 3TO ^ETcft ft TOT TRT Ref RR RR> ^2J- tfd 

to?r fcf^qr sit fft ^deff ft wi %rt w t #? ^r rtrr ft ft Rfftro ft 102(1) (r) ft 

SfartcPtcT fftftt fftftftt TOR ft ftft fftedT RT SFprfftf Rft 3Tf7RftRTR RRftt t I cR^fTR Rfftt ft T^Rd ft 
ftfftRTR ft 103(1) sfR (2) ft wfRr ftfaftr ft Pro Rtft Rft fftftTO ft tot ft qgf ft d RFft i ^ 
RRft RF 3TFjftR feR^TT t I 

3. tTT^R 18 M, 2006 ftt TOft TjefteRT Rlfftdd ft Rift ft TORlRd TORft ft RF 5RR FtdT t 1% 
T^TH TOift ft, #Tft ftfftRT RTftt ft f^- 'df^rfRsfcf 3ffftR>TO RF t fft cftRRmT ft TOftefd Rf% 
TO-fftftTO ft feR TORT dTOFf TOef RRft ft TOR ft RRT fftftftt TOR ft fllft PpST RT STjftftT Rft 
3Tfft?ftRTR fftR fT? sffl MR Rfft Rft! 3TfftRftftd RR^TT RF TOTeF t ft RF fftftTO TOt ft WI 
RF t, 3T97tcT fftdlRR-Tjft fftftdT RF TOT tl 

4. RF ^ifftd t fft ftfftTH ft 3T^F 103(l) ft 3ftft TOTR ft F7T#d RTOTTO7 cf?T Rr^cTT m 

^ fcri%f^rd <£ feR ^gfer arterRen FRer to ^ tor ^ ^ ftcfanr ^ wim wm 

R4dT3Tt 4 \3dTOf t I 3Tf7Tcpte R^dl ^ ^ 7RF ^ TO A RTR RRR ^ Pldfad smfprT 
R?t 3 ff^cFTRclT ^ffetRPT ^ 37 ^R 103(2) ^ wfhr ^PS^qfeT gRT ^ RT^ W qfxRf WZ- 

PratRF f^#dT ^ TTPTet ^ 7ft Bftft t I pRfttH-Tjft Pr^cTT, 3RftcT ft^ft PR^eTT RF Rtt 5RR 
f^Rrft Rft^ cqfRR ^Teft pRtdPT <£ TOI RI pRtwR ^ ^ TRd RT, eft^ JlPfftte 3Tf^fftTO, 1951 ^ 
TOR-e TO FfeT vH'RRI'H ^ 3T^R^g 329(BT) ^ TOR ^ 3TJHR TR^d dft ftRftt Pldldd RTpr^7 
c^ gRT dTOT RT TOeTT t 3#? R 1% 37f^g 103(l) ^ 3?#?T I ^ ^TRR ft Pdtrjd SfTRRT RRRT 
vI RF ftcR5T RR (^3T7^3TR 1953 ^fRft 201); |gRR rirr? RTO Ptdto TOPl (F3Tr|3TR 1965 Wft 
1892); f ftdfe TORT RTO TpT.^t. W 1978 TRRft 1609); 3df^ R> FPTef ft TOdR TOTTeTR 

eft fftfftTOt Rft ^RT RF TORI f^RT RTTefT t l ^ ft 3TO ^ft 3TOR ^ 37ftd> TOeft ft TORT 

ft RR^ifeT 3ft? TOt R> TOTdlcft gRT 3TTRRT dft Rir ^ TOT ft M dft RTR ftt t \ W$ 

^Tgft ft 7fto fftvJTR cprR tRFTRT ^ Wfftd 2006 RF fftft?T TORT ^70 13 3lk ^ft ^fttR f%F ^ 

2006 RR fftft^T TORT RTO 27 ft fftR^RR STTRRt Rft FIR ^ Rft RTftf RR 7ft STReflRR t%RT ^TT TOdT t 
uTgr TOftd gRT ^ft MFR RiT ^dft R 3TOTRT TO t i 

5. ‘OTftRd tftfe ^RTTfftcT RT^qiiftcf)' f^TfcT Rft TOT ft RTlft ftftrrft RftfftRT Rtftt Rft 3ftftRTpTd 
pR^eTT ^ 7RFT Rft, Rift Rftf TORT t ftt MrR-Tjft fft^TT RR TORT t, RfftTO ^ 3T^R 103(l) ^ 
37fttR ’R^qfft eft TOR R^f TORT RfT TORT t 1 MrH STTrYr ^ TO ftftt 3TfftRT%T IftRfTO 
fRftdl ‘«ft RRR ^ TOR ft Rft| TO 3Tf7RRRd RRft Rft 7ft Rftf 3jRlR>|Rd7 R^f t I TO, R^TO RTtel 
^ftftRR ^ 3TJc^R 103(l) ^ pTRRftf ^ 3TJRR Rl^rfft ^ TO5T RRft RtRT R# t 1 
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6. clTpTR nFpt 3 ^rfrT $ TTO 1%T 3 jT #^JFT 3T^k 103(2) 3T^T TRcT fWcR 

3E^PI <# TT&cRT 3P5KI ^PI ^TSJ TTff PTTcTT % ft? ^ftUFT 3? 3T^T 103(l) 

aftpT tlel^T *16l ft I 


To 

(ip. ntwwft) 
foafrtR OTJcRf 

T^ ftcT?f): 

Utte 26 ^T, 2006 


5° 


(n^fa ^t. WIcTcTT) 
PtcjfxR OT^cRT 


To 


(31.#. t& T) 

^5U ftpjpR 3TPJcRT 


MINISTRY OF LAM AND JUSTICE 
(Legislative Department) 

NOTIFICATION 

New Delhi, the 14th July, 2006. 

S.O.1098(E).—The following Order made by the President is published for general 
information :— 


ORDER 


Whereas a petition dated the 18 th May, 2006 of alleged 
disqualification of Smt. Sonia Gandhi, a sitting Member of Parliament (Lok 
Sabha) under clause (1) of article 103 of the Constitution has been 
submitted to the President by Shri Aughar Prasant “BABA” of Varanasi; 

And whereas the said petitioner has averred in his petition that at the 
time of filing nomination for bye-election to the Lok Sabha from 19- Rae 
Bareli Parliamentary 7 Constituency, Smt. Sonia Gandhi filed an affidavit 
before the Returning Officer to the effect, inter alia , that she owns an 
ancestral house in Italy and she thereby owes acknowledgement of 
allegiance or adherence to a foreign State within the meaning of sub-clause 
(d) of clause(l) of article 102 of the Constitution; 

And whereas the opinion of the Election Commission had been 
sought by the President under a reference dated the 1 st June, 2006 under 
clause (2) of article 103 of the Constitution on the question as to whether 
Smt. Sonia Gandhi, a sitting Member of Parliament (Lok Sabha) became 
subject to disqualification for being a Member of Parliament under sub- 
clause (d) of clause (1) of article 102 of the Constitution; 
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And whereas the Election Commission has given its opinion (vide 
Annex) that in view of well settled constitutional position, the question of 
the alleged disqualification of Smt. Sonia Gandhi, being a case of pre¬ 
election disqualification, cannot be raised before, or decided by, the 
President under clause (1) of article 103 of the Constitution and that the 
present petition is, therefore, not maintainable before the President; 

Now, therefore, I, A.P.J. Abdul Kalam, President of India, in 
exercise of the powers conferred on me under clause (1) of article 103 of 
the Constitution, do hereby decide that the petition of Shri Aughar Prasant 
“BABA” of Varanasi, is not maintainable. 

12th July, 2006. _ President of India 

[F. No. H-11026( 16)/2006-Leg II] 
N. K. NAMPOOTHIRY, Jt. Secy, and Legislative Counsel 

ANNEX 


S777FT faalkR 3fTWFT 
Election Commission of India 


NIRVACHAN SADAN 

sreto> ^ns. M frrcft - no ooi 

ASHOKAROAD, NEW DELHI - 110 001 


( 


Reference Case No.88 of 2006 

[Reference from the President of India under Article 103 (2) of the Constitution of India] 

In re\ Alleged disqualification of Smt. Sonia Gandhi, for being a member of Lok Sabha, 
under Article 102( l)(d) of the Constitution of India. 

OPINION 


This is a reference dated 1 st June, 2006, from the President of India, seeking the 
opinion of the Election Commission under Article 103(2) of the Constitution of India, on 
the question of alleged disqualification of Smt. Sonia Gandhi, a sitting member of Lok 
Sabha, under Article 102(l)(d) of the Constitution of India. 


2. The above question arose on the petition dated 18 th May, 2006, submitted by Sh. 
Aughar Prasant “BABA” of Varanasi, to the President of India, under Article 103(1) of 
the Constitution, raising the question of alleged disqualification of Smt. Sonia Gandhi, 
elected to Lok Sabha from 19-Rae Bareli Parliamentary Constituency at the bye election 
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held in May 2006, for being a member of Lok Sabha under sub-clause (d) of clause (1) of 
Article 102 of the Constitution of India. The contention in the petition is that at the time 
of filing nomination for the said bye-election, Smt. Sonia Gandhi filed an affidavit before 
the Returning Officer to the effect, inter-alia, that she owns an ancestral house in Italy 
and she thereby owes acknowledgement of allegiance or adherence to a foreign State 
within the meaning of Article 102(l)(d) of the Constitution. Accordingly, the petitioner 
has requested to take appropriate action in relation to disqualification of Smt. Sonia 
Gandhi under Articles 103(1) and (2) of the Constitution of India. 

3. From the above averments of the petitioner in his aforesaid petition dated 18 th 

May, 2006, it is apparent that in the present case, the allegation as mentioned against 
Smt Sonia Gandhi is that she was under acknowledgement of allegiance or adherence to 

a foreign State at the time of filing her nomination for the abovementioned bye-election 
to the Lok Sabha. Thus, this is a case of alleged disqualification, if at all, at the time of 
contesting election, that is to say, a case of pre-election disqualification, if at all. 

4 • it is well settled that under Article 103(1) of the Constitution of India, the 

jurisdiction of the President to decide question of disqualification of a sitting member of 
Parliament arises only in disqualifications incurred after election as a member of the 
House The jurisdiction of the Election Commission to inquire into such question of 
alleged disqualification, on being referred to it by the President under Article 103(2) of 
the C nstitution, also arises only in case of post-election disqualification. Any question 
of pre-election disqualification, i.e. disqualification from which a person was suffering at 
the time of, or prior to his election, can be raised by means of an election petition 
presented in accordance with the provision of Art. 329(b) of the Constitution read with 
Part-VI of the Representation of the People Act, 1951, and not under .Article 103(1). 
Reference is invited, in this connection, to the Supreme Court’s catena of decisions in 
Election C> mm R^ on ^ s - Saka Venkata Rao (AIR 1953 SC 201); Brundaban Naik Vs. 

Fleet! on Commissio n! AIR 1 965 SC 1892); Election Commission Vs. N.G. Ranga (AIR 
1978 SC 1609); etc. In a very large number of other similar cases in the past, the 
Commission has given similar opinion, on the references made to it by the President and 
Governors of States. In this context, the very’ recent opinions of Election Commission in 
Reference Case No. 13 of 2006 relating to Prof Vijay Kumar Malhotra and No.27 of 
2006 relating to Shri Sugrib Singh, may also be seen, where a similar view has been 
taken by the Commission. 
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5. In view of the well settled constitutional position, referred to above, the question 
of the alleged disqualification of Smt. Sonia Gandhi, being a case of pre-election 
disqualified 011 , if at all any disqualification was attracted, cannot be raised before the 
President under Article 103(1) of the Constitution. The Election commission also has no 
jurisdiction to express any opinion on the question of such alleged pre-election 
disqualification. The present petition is, therefore, not maintainable before the President 
in terms of Article 103(1) of the Constitution. 


6. The reference received from the President, in the present case, is accordingly, 


returned with the opinion of the Election Commission of India, under Article 103(2) of 
the Constitution, to the above effect that it is not maintainable under Article 103(1) of the 


Constitution. 

(NarffflTchawla) 

Election Commissioner 




JL. 


(B.B.Tandon) 

Chief Election Commissioner 


(N.Gopalaswami) 
Election Commissioner 


Place: New Delhi 
Dated:26 th June, 2006 


Printed by the Manager, Govt, of India Press, Ring Road, Mayapuri New Delhi-110064 
and Published by the Controller of Publications, Delhi-110054. 





